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EXECUTIVE OFFICE OF THE PRESIDENT J“a
OFFICE OF MANAGEMENT AND BUDGET €
WASBHINGTON. D.C. 20803 /41

November 20, 1987

LEGISLATIVE REFERRAL MEMORANDUM
ORORIESSOR TS |
TO: SEE ATTACHED DISTRIBUTION LIST 87-5808
B e

BUBJECT: Department of Justice draft report on H.R. 1212 as passed
by the House, the Employee Polygraph Protection Act.

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship
to the program of the President, in accordance with OMB Circular
A-lgo

flease provide us with your views no later than

NOVEMBER 24, 1987

Direct your questions to Branden Blum (3 56;/54), the legislative
attorney in this office. /

Assistant Director for
Legislative Reference

Enclosure

cc: A.B. Culvahouse, Jr. Larry Matlack
Bob Damus Arnold Donahue
Karen Wilson Naomi Sweeney
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. DISTRIBUTION LIST

AGENCY CONTACT PHONE NUMBER
Department of Agriculture (01) Sid Clemans 382-1516
Department of Commerce (04) Mike Levitt 377-3151
Department of Defense (06) Sam Brick 697-1305
Department of Energy (09) Bob Rabben 586-6718
Department of Labor (18) Seth Zinman 523-8201
Department of State (25) Lee Howdershell 647-4463
Department of Transportation (26) Tom Herlihy 366-4684
Department of the Treasury (28) Carole Toth 566-8523
NASA (19) Toby Costanzo 453-1080

National Security Comhcil

Central Intelligerfce Agency
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11-19-,87 i7:07 ? NO. 219 083

U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Weshington, D.C. 20530

DRAFT

Honorable Edward M. Kennedy

Chairman

Committee on Labor and Human Resources
United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

This letter sets forth the views of the Department of -
Justice on H.R. 1212, the Ezployee Polygraph Protection Act.

The Department of Justice strongly opposes enactment of this
bill. on March s, 1987, Assistant Attorney General Stephen J.
Markman testified before the Enployment Opportunities
Subcommittee of the House Education and Labor Committee
concerning H.R. 1212. At that time, he expressed the
Department’s opposition to the bill, and the reasons for this
opposition. A copy of his testimony is attached,

In brief, H.R. 1212 violates the Administration’s free
market principles. The terms and conditions of private
enployment generally should be decided in the private
marketplace, without unnecessary interference by the federal
government. Absent some proof of impermissible discrimination,
the Department of Justice knows of no compelling reason why the
federal government in particular should interfere with an
employer’s judgment, or the techniques he or she uses to reach
that judgment, on the credibility of employees or prospective
smployees.

While the regulatory scheme proposed by H.R. 1212 is no
doubt premised on the desire to ensure accurate polygraph test
results, accuracy is something that most enployers, smployeas
(the great bulk of whom are no doubt seeking to tell the truth),
and polygraph examiners have eve incentive to try to ensure of
their own accord. From an economic perspective it seems highly
unreasonable to believe that enployers would incur the cost of
$50-60 per test, and risk generating bad will among valuable or
potentially valuable employees and thus Perhaps losing them to
competitors, without taking cost-effective measures to ensure the

most accurate results. Cartainly, the market is more expert than
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the federal government in knowing how to ensure accurate results
most efficiently.

In addition, assuming that Polygraphs are abuged by private
enployars (certainly, such abuse is Possible) and that sonme
government regulation of pPolygraphs ig required, such regulati
should take flaco at the state rather than the federsal level. 27
nciples of federalism require us to OPpose federal

government intervention in matters that traditionally have been
1 the responsibility of the states where there is no evidence of an
| overriding need for national poelicy unitormiti. '
: regulating polygraph use has been the respons bility of the
| states; in fact, at least thirty-four states and the District of
; Columbia have enacted statues roqulating the use of polygraph or
: other "honesty” tests or polyiraph @xaniners. It is the states
. that are charged with Protecting the health, safety, and welfare
; of their citizens. They uniquely Possess the resources and
‘ competence to discern the conditions, needs, and desires of their
citizens ggltholo issues ang to enact laws to address those
concerns. To preempt the states in this context woulq do
violence to an important underlying Principle of our union -- the
belief in the ability anqg responsibility of the states generally

!
]
Polygraph regulation is a complex and emotional issue which
Oses a number of questions with no definitive answers, It is an
Ssue that requires careful balancing of the interests of
consuners, amployees, and enployers, making it Precisely the type
of issue in which a diversity of responses, providing alternative
solutions to differing situations and ensuring the abllity to
experimant with varieus approaches, is particularly appropriate.
Possible responses range from relying on the free market, to

4/ To the extent that supporters of federal polygraph
regulation rely upon the Supposed phenomenon of intra-
company reassignments of employees to states with lax
polygraph regulations in order to avoid Polygraph
regulations in other states, that perceived Problem ~- jf it
exists at all -- could be dealt with through far more
narrowly tailored legislation to prohibit such tactics when
used for the purpose of avoiding the laws of the state in
which employees are Tegularly assigned.

2/ 1o 1llustrate by example, there may be atates in which
fidelity bond premiums for employees in trusted positions
are kept low because Underwvriters are permitted to uge
polygraph analysis. Such states could decide that their
overall needs would best be served by continuing to permit
polygraph use in such circumstances; states should be left
free to take an essentially local condition such as thig
inte account in regulating Polygraph use,

: R001000170015-3
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licensing polygra

Ph examiners, t
ol + to bannin
s Fibie, Whith practiet, o vasietiof e ehute syt L,
should be left to the oit{ bt o D08t for any glve
to curtail the viger eltizens of that state. we see Tessate
place within the 3t.g::.d¢batc on the issue continuinqn:or::::n

While
the bill as reported by the full committee and passed

by the House of Re
o presentatives contain
T e Rk Lo e R
Department of Justice re mende o)}, fzee zarket m
| comnends : by
legislation, and wil] recommend .‘3:%3':n33?§t?:n§.°f;§?§3 d b
e Y

the

full Congress,
The Office of Management ang Budget has advised this

Department that there i
8 no object
report from the standpoint of 2h: :::izglgg:t:g:?:';::grof this
an,

8incerely,

John R. Bolton
Assistant Attorney General
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